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THE EFFECTIVE LAWYER

The Art of Persuasion: The Written Word — Emailing and Texting
By Robert A. Creo

T

his is the 16th installment of The Effective Lawyer series. This column, second
in a series of five, explores how lawyers
can do better at utilizing electronic
forms of communication. Briefs are up
next, followed by position documents and reports.
This five-part series will conclude with making
effective presentations using a combination of
written materials and technology.
clent don’t agre … go file yourself!
Actual text message from one lawyer to another
Emails R US
From my perspective, there is an inverse relationship between professionalism, civility and effectiveness and the use of electronic communications.
The greater the reliance on email and texting for
substantive communications, the more likely
lawyers are to become mere technicians and surrogates directed by a win-in-any-way client culture.
Technology has eroded the role of measured communication and the art of persuasive writing. The
written word has increasingly become victimized
as form dominates substance. The pressures of
practice, especially billable hours and other man-
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dates of efficiency, naturally mesh with the benefits of the speed of creating and delivering communications. Thoughts, whether good, bad, ugly
or incomplete, are morphed into positions by a
few clicks. It is way easier to communicate something negative from a distance rather than in a
direct interaction by phone or in person. Polarization thrives on electronic communications.
Research
There is a vast amount of research on smartphone
use, especially for texting and emailing. Although
new results are published frequently with varying
statistics, here are findings that are sufficiently
reliable for you to consider:
• Overuse of smartphones hurts posture and
may cause psychological harm.
• The smaller the smartphone, the greater the
negative impact.
• Millennials receive on average 88 text messages per day compared to 17 phone calls.
• One in 4 people checks his or her phone
every 30 minutes and 1 in 10 checks every 10
minutes.
• Using smartphones is habit forming. Sometimes we get an exciting email or are expecting a
message but we don’t know when, so we keep
checking. This is known as variable-interval reinforcement.
• You check more often than you think. In one
study, participants claimed that they only checked
their email, on average, once an hour, but the
study showed that they checked their email every
five minutes on average. Notifications allow you
to check it every time you receive a new message.
• Email takes up a quarter of your working
day. According to one study, people spend an average of 23 percent of their workday on their
email. Another study showed that the use of email
at work was not just to communicate but also to
track tasks. In this study, participants were managing an average of 65 tasks in 10 different fields
at any one time.
• It only takes a few seconds for us to react to a
new email, but it takes more than a minute to recover from an email. The problem occurs after we
have finished reading our email and need to get
back to our work. Studies show that it takes about
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64 seconds for us to recover our train of
thought after an email interruption.
• While we all have different ways of
dealing with email, it can at times (or constantly, for some people) create stress.
• There is a lack of emotional communication. People overestimate their ability
to communicate effectively with email.
They usually don’t realize that it is not a
good way to communicate such things as
sarcasm, which can be lost in an email and
ultimately lead to a literal translation.
• People cooperate less in email than in
face-to-face negotiations.
• People tend to be more negative in
email.
• Email creates little to no rapport.
• It’s easier to lie in an email. In a 2010
study, participants lied 50 percent more
often in email negotiations than in penand-paper. People use less restraint in
email. Emails are perceived as being less
permanent and the use of email lowers
personal connections.
This is only a fraction of the research on
emailing and texting. More is added daily,
and scholarly articles are published regularly as social scientists seek to understand
the rapidly changing landscape.
Engagement Guidelines and Practice Tips
Devices
• Keep your head up, shoulders back
and view your smartphone at eye level.
• Stretching and massaging muscle
groups along the sides of the neck and between the shoulders reduces scarring and
restores elasticity.
Email
• Unless the employer is the client, use
your clients’ personal email addresses and
not their work email addresses since these
are not private.
• Inform clients that they will be
charged for your reading and sending
email.

• Don’t use email or texts to engage in
personal attacks, humor or to be snarky
about the opposing party or attorney, especially to your client. Do not add unsubstantiated information or speculation.
• Emails may become evidence and may
result in wavier of attorney-client privilege
if distributed or forwarded.
• Print important emails to proofread
before you send them and to keep for your
files.
• Although some providers confirm receipt of your email and the email having
been opened, ask for confirmation of receipt and successful download of attachments.
• Don’t overreact to content. Pause, and
resist the urge to fire back. Your response
can be as simple as: I am disappointed in the
content of your email and disagree with it.
• Know your office’s policy regarding
emails before you delete them, but know
that they never really disappear and can be
reconstructed by computer experts.
• Use email primarily for procedural
matters, such as scheduling and transmitting documents. If you include substantive
content, such as a position, argument or
demand, limit the number of topics. It is
preferable to raise just one important sub-
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ject for response per email and perhaps use
multiple emails for related topics. Any
more than three may get lost in the shuffle
and receive only a partial or no response.
• Be concise and clear.
• Avoid self-serving commentary, summaries or long-winded confirmations. It is
appropriate to follow up memorializing
understandings reached in telephone calls
or meetings in an email, but just stick to
the facts without embellishments.
• Avoid threats or attempts to intimidate. They rarely work and may force you
into a premature or unwise action.
• Invite a telephone communication or
a meeting.
Texting
The sins of emailing are only graver in texting. Unless you are representing death row
inmates seeking a stay, it can wait. To the
extent that you feel compelled to text, the
email guidelines usually apply.
Tweeting
Do not tweet.
There may be some limited value in
tweeting as part of a PR campaign or crisis
management effort if there is public interest in the subject or the case. I don’t see
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how a tweet is going to benefit your client
in a court or transaction, and I believe it is
more likely to backfire if the intent is to
pressure or cast someone in a bad light.

TA K E A W AY S

Summary
Although I may be the proverbial lone
voice in the technological nonwilderness, I
believe we are, in fact, sufficiently intelligent, educated and able to control our impulses to wear the mantle of counselor and
adviser without diminishing our individual
and collective identities as learned professionals. Short bursts, zingers, memes and
other darts intended as advocacy generally
fall short on the persuasion continuum.
The ability of these missives to be disseminated easily, and their eternal lifespan,
should caution all of us to be more deliberative than reactive. As a law professor, attorney and arbitrator, I have been
impressed by the talent and ability of
lawyers to use written words on behalf of
their clients. This skill set, which is at the
core of practicing law, should be guarded
from being sacrificed on the altar of communications technology. ⚖
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Proofread, proofread and proofread!
Deliberation and professionalism trump speed and efficiency.
Use smartphones wisely.
Be obvious in your ask or tell.
Limit each email to one to three issues.
Avoid or minimize using some forms of technology.
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